State of California Board of Equalization

Legal Department - MIC: 83

Telephone (916) 445-4380
Memorandum
To: Mr. James Speed Date: April 16, 2003
Executive Director
From:  Timothy W. Boyer ) .
Chief Counsel A¢¢bgad & For 7 WEayer
Subject: Chief Counsel Matters: Staff Report on April 9, 2003 Interested Parties Meeting

Concerning Petitions for Amendments to Property Tax Rule 462.040, Change in Ownership
- Joint Tenancies, and Rule 462.240, The Following Transfers Do Not Constitute A Change
in Ownership (Domestic Partners Exclusion)

On April 9, 2003 at 1:30 p.m., the Board held an interested parties meeting to hear comments on
the petitions from Karl H. Knickmeyer, Esq., Attorney at Law, and from Frayda L. Bruton, Esq.,
California Trust & Estate Counselors LLP, to amend, pursuant to Government Code section
11340.6, Rule 462.040 Change in Ownership - Joint Tenancies and Rule 462.240 The Following
Transfers Do Not Constitute A Change in Ownership.

Previously, on April 2, 2003, a working meeting chaired by Marcy Jo Mandel, Deputy State
Controller and Betty Yee, Deputy for Chairwoman Carole Migden, was held with the President
of the California Assessors' Association, various assessors and Board staff, to hear and resolve
assessors' concerns regarding the proposed amendments. The assessors identified several areas
of disagreement, which staff agreed to address and, where possible, to draft revised amendments.
The staff’s chart of the issues and the drafts of optional rule language responding to these issues
(attached as Exhibit A) were the subject of the interested parties meeting on April 9.

The assessors acknowledged on April 9 that the optional draft language addressed the issues
identified; however, they were not in general support. In the course of the public comment on
April 9, several questions and concerns were expressed by assessors and interested parties. The
following summarizes staff’s response to such concerns.

Answers to Concerns of Interested Parties on April 9

1. Are the amendments to Property Tax Rule 462.040 Change in Ownership — Joint
Tenancies, beyond the scope of the statute, requiring a constitutional amendment?

Staff response: No. The basic effect of the amendments is a change in statutory interpretation
which would allow two or more persons who hold interests in real property to transfer to
themselves in joint tenancy and, thereby, become “original transferors” within the meaning of
Revenue and Taxation Code section 65, the statute defining change in ownership in terms of
joint tenancy interest transfers. Subdivision (b) of section 65, requires that, in order to become
an “original transferor,” the joint tenant who is a transferor must “be among the transferees.”
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The requirement of an additional person among the transferees was an interpretation adopted by
the Board and added to Rule 462.040 in 1999. There is no provision in the California
Constitution that defines joint tenancy change in ownership because that task has been delegated
to the Legislature. The amendments would simply interpret the statutory provisions in a manner
consistent with the Legislature’s intent.

2. Does a joint tenant's transfer into a trust or through a will in order to become an "original
transferor" constitute a "transfer" under the law that assessors can track and administer?

Staff response: Yes. Revenue and Taxation Code section 62, subdivision (d) describes a trustor
transferring property into a trust as a "transferor." The report on implementation of Proposition
13, the 1979 Report of the Task Force on Property Tax Administration presented to the
Assembly Revenue and Taxation Committee, recognized trusts as "will substitutes.” Thus, an
amendment providing that a joint tenant becomes an "original transferor" by transferring a joint
tenancy interest into a trust or through a will for the benefit of the other joint tenant, is consistent
with the Legislature’s intent, as reflected by section 62(d) and by Revenue and Taxation Code
sections 480 and 480.4, which require “transferees” under trusts, wills, intestate succession to
file a preliminary change in ownership report (PCOR) at the time of any real property transfer,
including death of a joint tenant.

3. Is a limitation on joint tenants from becoming "original transferors" through transfer to
their trusts or wills, to their principal residences only, consistent with existing law?

Staff response: No. There is no requirement in section 65 or any other provision of law that
would limit the scope or application of change in ownership law governing joint tenancy interest
transfers by “original transferors” to principal residences.

4. Do the joint tenancy rule amendments create a "loophole" by allowing more taxpayers to
avoid change in ownership and reappraisal by becoming "original transferors"?

Staff response: Not significantly. Proposed subdivision (e) to Property Tax Rule 462.040
provides a statement of intent clarifying the Board's historical interpretation that the “original
transferor” concept applies to estate planning transfers between family members and those in
intimate personal relationships only, and does not include legal entities. For transfers among
parties not contemplated by subdivision (e), the rule expressly provides that an assessor is
authorized to apply the step transaction doctrine.

5. Would the joint tenancy rule amendments result in a large revenue loss throughout the
State?

Staff response: No. It is expected that the amendments would not result in a significant revenue
loss given the fact that the major effect is the deletion of the requirement of an additional person
on title in order to become an original transferor. Furthermore, there would be no retroactive
application to transfers already completed, if the Board expresses in the Final Statement of
Reasons that no change in value shall be made, no escape assessments levied, and no refunds
shall be paid, for any period prior to the effective date of these amendments.
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6. Does the exclusion for registered domestic partners proposed for amendment to Rule
462.240 require a constitutional amendment?

Staff response: AB 2216 (Keeley) (Stats. 2002, ch. 447.), codified as Probate Code section
6402, expressly allows transfers of separate property under the laws of intestate succession on
the death of a registered domestic partner to the surviving domestic partner in the same manner
as a surviving spouse. The rule amendment carries out those provisions and the Board is
authorized to follow statutory law once it is adopted pursuant to article III, section 3.5 of the
California Constitution.

7. Does Staff Recommend Specific Language for the Rule Amendments, that Address the
Parties Concerns if the Board decides to Grant the Petitions?

Staff response: Yes. The decision by the Board to order or deny publication of the proposed
amendments pursuant to Government Code section 11346.2 has been calendared for the Board's
meeting on April 23, 2003. In the event that the Board decides to grant the petitions and order
publication of the rule amendments, the "staff recommended draft," attached as Exhibit B,
addresses such concerns, while also achieving the basic objectives requested in the petitions.
Both Petitioners are in agreement with staff recommendations.

APPROVED %,17 0%

Mr;, James Speed, Executi¥e Director

TWB:tr
prop/rules/462.040/03/BoyerSpeedMemo
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ARPIL 9, 2003 - 1:30 p.m. - BOARD MEETING

RULE 462.040
CHANGE IN OWNERSHIP - JOINT TENANCIES

Issue No.1 Should the joint tenancy rule be amended to'delete the "3 person
requirement" in the definition of "original transferors"?
* Subdivision (b)(1) - Requires only that a transferor" be among the transferees" in
order to be “original transferors.”

Issue No. 2 Should one become an "original transferor" by transferring a joint tenancy
interest into a trust or will for the benefit of the other joint tenant?

e Example 4(a) — Should this be limited to homeowner’s exemption properties
only?

Issue No. 3 Should Assessor be able to presume that a joint tenant is an "original
transferor," if there is reasonable cause based on specific evidence?
* Subdivision (d) and Example 14 - adds language to rebut the deed presumption
and to establish “original transferor” status.

Issue No.4  Should the step transaction doctrine be applied to joint tenancy transactions
undertaken for tax avoidance and no estate planning purposes? * Example 9

Issue No.5  Should the “original transferor” status cease whenever a joint tenancy
terminates? * Subdivision (b)(3) and Example 13

Issue No. 6 Should a statement of intent be added - that the “original transferor” concept
excludes transfers between family members and those in intimate personal
relationships, and does not include legal entities and commercial transfers?

* Subdivision (e)

RULE 462.240
THE FOLLOWING ARE NOT A CHANGE IN OWNERSHIP — DOMESTIC PARTNER
TRANSFERS

Issue No1 Should the amendment to Rule 462.240 interpret the Probate Code and AB
2216, Stats. 2002, ch. 447 (Keeley) to provide an exclusion for transfers
occurring on the death of a domestic partner?

Exhibit A
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